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Oreanizine Real Estate Capital

Limited Liakility Company/Limited
Partnership:
s [ransaction/asset-speciiic.

5 SPONSON contrels the Investment:
Selects the preperty and the lender;
Negptiates the purchase aglieement anadllean;
Controls the management and dispesitien ofi the
Property.

a SiNgle spensoer, NUMEreUs entities/assets.
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Oreanizine Real Estate Capital

Investment Eunds/Blind Pools.
x Viultiple assets/iransactions.
» Preperties acquired after the investment

decision.
n Like LLEC/LPR; Spensor contrels the investment.

s Single spenser may: manage NUMerous
fiUnds/pPeoIS.
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Oraanizine Real Estate Capital:
The New! Twist: Tenancy-In-Comimon

Beem in FIC investing — Sectien 1031 exchange

Similar te LP/LLIEC:

x ypically contrelledl by SpPoRsor;

m Asset specific;

m SPENSErS oftenr effer/manage NUMEerous assets.
Investoers retain rights prescribed by IRS:

a [itlerownership;

m [ransteraniicy;
x Right off approval.
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IS It & Security?
Investment Coentracts & the Sowey T est

Expansive definition ofi “Secuity:

The term “security” means any note, stock, treasury: stock; bond, debenture, evidence of
Indebtedness, certificate of INterest or participation in; any: profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment
contract, Veting-trust certificate, certificate off deposit for a security, fractional undivided
interest in oll, gas, or ether minerall rights, any: put, call; straddle;, eption, or privilege on any:
Security, certificate off deposit, or group or Index of securities (Including any: interest therein, or
pased on the value thereof), or any put, call, straddle, option;, or privilege entered into onia
national securties exchange relating to fiereigni Currency, or, In general, any: interest or
instrument commenly. known as a “security”, or any: certificate of interest or participation in,
temporany. or interim certificate for, receipt fior, guarantee of, or warant or rght to sulbscribe
to or purchase, any ofi the foregoing. Section 2(a)(1) of the Securities Act of 1933.

The catch-all: “Investment Contract.”

Orange Groves = Securties: SEC 1. W.J. Howey,
Ca., 328/ U.S. 293 (1946).
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IS It & Security?
Investment Coentracts & the Sowey T est

Fhe Howey/ test:

n Anlinvestment ofi money;
x lnia cemmon| enterprise;

x With' the expectations of profits firom| the efforts ofi the

Preometer or a thikd party, WNREre: tiel efiorts maae by
111056 Glier than. thelnyvestor: arel tiie: Unaeniany,

S/grficant G1es, iosel essental manageral enorts
WIHIGH! aiTEct: thelfalure Ol SUGCCEss Ol e eterses:

Oregoen and \Washington| tests' efifectively mirror
the federal test.
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IS It & Security?
LLCs, LPs, Funds, and Pools

IRVesters; InVest meney;

Fhat 1s peoled Withr the money: of other Investors
7 GrAEr ter acauire real estate;

I the hoepe of profiting fren the Spenser’'s skill:

Selecting| preperties/negoetiating pPUrchases;
Selecting lenders/negotiating) leans;
Managing/selecting mamnagers fier the pProperties;
ASSessing market fier sale/negotiating sale:

EUnds/Poels may implicate the 1940 Act.
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IS It & Security?
lenancy-Iin-Common

Nature off € programs.
Retained Rights; Contrel, and the: Sowey/ test.
Reall estate agents: view: TIC investments; not

necessarily Securities:

Regulaters: TIC investments generally securities.
|Mpact 6Rl INVESLErS.

TFIC programs: generally’ involve securities.
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IS It & Security?
Nature of T1C Proarams

Radical change: inf Section; 10s1 exchanges:
a Increased peollef potential exchnange Properties;

n Explesioniin numiber of IHC programs; and mMeney.
Invested.

Marketing:

a [ax benefits;

a A “small part eff semething big™;
a Hands-off, passive Investments.
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IS It & Security?
Nature of T1C Proarams

Trake-lt-er-leave-it effierings:
5 Spoenser selects the preperty: andllender;
a SPOMSEK Negotiates terms, ofi the: purchase and loan;

5 SPORASOr SEets the terms of the' co-eWNRErShIp/Cox:
tenancy’ agreement.

Investors retainfrights (IRSIRev. Proe. 2002-22):
a ransteraniiity;

m Sale/lease of the: preperty;

s Vanagement of the' preperty;

a Debt secured’ by the property.
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IS It & Security?
Retained Rights, Contrel, and the' AFowey. T est

Hovvey iest: Investment a Seculfty I the
INVEStOr:

Retains little pewer/controll (as inran LR/LLLC); 6r

IS INexXperienced, Unknowledgeanle, ol
Unsophisticated; o

IS dependent en seme: Unigue entrepreneurall o
managenal anility, eff the spenser/nmanager:.

Do) the: rnghts prescrbed by the IRS enable a THicC
INVEStor efifectivVely 1o exerciSe contrel?
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IS It & Security?
Reall Estate Agents? View! ofi THIC Programs

TFICs may. be structired as: nen-Securities;
s Direct ownership: ofi reall estate Not a secunty/;

x Empley standard cemmercial reall estate practices:
Professional property management;
L@an; CONCESSIONS;
Co—tenancy dgreement.

m Sophisticated or accredited investors; only.

s Cortrol — Investors Exercise Real Control:
Management, delbt, sale/disposition;
Spoenser defers to decisions of TIC investors.
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IS It & Security?
Reall Estate Agents? View! ofi THIC Programs

Policy~hased arguments:
Reall estate agents excluded from real estate market;
Breker-dealers not gualified te sell reall estate;
Slippeny: Slepe: Is all'reall estate a secunity?

EXemptions overly: burdenseme/not suited te real
estate context;

AdVerse Impact on real estate markets of
[escissien/ether buyer remedies.
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IS It & Security?
Reall Estate Agents? View! ofi THIC Programs

Lokhying efrliorts
a lndustry erganizations;

a Utah state exemption fier T1C programs:

ExXempi Ii:
= N0 more thani 10 co-oWners,, or
= majoerity may terminate management agreement, and

m complies with any: requirements Impoesed by state real estate
regulator.

Eederal securties: laws still apply.
“Real estate” regulations may: lbe preempied under NSMIA.

x Oregon SB 449.
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IS It & Security?
Regulatoers’ View: of TIC Prodrams

NASDE Prvate industiy/-wide: regulator: of
Securities brokers/dealers sanctionead by the: SEC
Under the ‘34 Act.

INASID: Guidance: (INIIM 05-1.8):

“THC Interests are generally Investment Contracts hecause: the
tenants IR cemmoen Invest In an;undivided fractional interest in
the rentall real property By Poeling thelr assets and sharming in
the rsks and PEnEeTts ofi the' enterprise, While ebtalning profits
derived predeminantly firomi the: effierts ol ethers, suchias
through contracts concerming leasing, management and
Operatien of the acquired preperty. In adadition e’ managing
the: property, TIC spensors typically structure the TIC and
negoetiate the sale price and the loan.”
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IS It & Security?
Regulatoers’ View: of TIC Prodrams

Oregon: and Washingten| state regulators
generally have: aligned withi ther NASD's poesitien.

SEC — No explicit guidance:

a [riple’Net Leasing Ne-Actien Letter
ISsued prior tor IRS Rev. Proc. 2002-22;

Propoesed sale of TIC iterests with 10-15 year master lease
10 affiliate of spenser;

SEC stafi viewed the propesall as invelving security.

a Guide to Broker-Dealer Registration

I TIC context, Withdrew: ne-actien pesitions regarding| sales
off condominiums coupled with' ether services;

Cited the NASD’S position.
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IS It & Security?
1€ Proagrams Tivpically: lnvelve Securnties

pical THC program InVveIVes an Investment
contract:

a SpeNSsers want and need control:
Offier Interests on a take-it-or-leave-it hasis;
Retain call option.

T1C pregrams marketed as' passive investments.
[argeted mvestors don't Want contrel.

Investment decisions based on' the Sponsor, the
pPUSINESs plan;, and the propesty;

TIC investors not capable ofi exercising real oversight.
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Why Dees It Matter?

Eederalianadl Stater registration reguired i ne
exemption is availanie:

EXpensive.

Blurdensome oversight: and repoerting| requirements;
Rescission (Strct Liability).

Civil penalties.

Substantialt imitations en sales/investor
solicitatien practices.
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Why Dees It Matter?

Anti-firaud provisions of state and federal

Ssecurties laws apply:

s Sulstantial disclesure reguirements.

s Potentialcivil and crminail lianmiity:

s Ear-reaching liability:— may: extena! terlawyers
nvelved.

Regulateny: sclittiny/action likely te Increase.
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Einding Exemptions: Regulatien D

Certain “private: placement” eExemptions Set forth
N the "33 Act and I state: securities laws.

Regulation: b
m “Safe harbor” established by SEC;

s Exempts certain private placements fromi federal
fegistration reguirements;

m Rule 506 the most usefull and the most common.
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Einding Exemptions: Regulatien D
Rule 506

Benefits:
a Nolimit onl the: size ofi the placement.

m No limit on the number off “accredited Investors’:

Individuals: $1 millien net werth' (Individual or jeint) or
iIncome of at least $200,000 (or $300,000; joint);

Entities: Varies depending en type of entity.
NG prescribedl disclosure ter accredited InVestors.
Noifederal or state registration: required: enly: Forni D
netice filing.
State' registration reguirements: preemptead’ by Section
18 of the 33 Act.
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Einding Exemptions: Regulatien D
Rule 506

Limitatiens:
a Norgenerall solicitation or advertising.
a State and federal anti-fratid 1aws apply.

x Limited te 35 non-aceredited Investors.
INon-aceredited mvesters must be sephisticated.
Extensive disclosure: reguired to noen-accredited Investors.

m Securities; are restricted and cannot easily e resola
Py INVESLOrS.
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Selling Private Placements:
Prohibition on General Solicitation

Applies 1o nearly all exempt offerngs.

NG adVvertising or Breadecast communications.

m Generic;

= Investors attracted must be excluded fromi current or
contemplated offerngs.

Pre-existing relatienship reguirement:
s SEC No-Action Letters;

= Relationship must precede any: current or
contemplated: offiernng;;

= |ssuer (or Its agent) must e aware ofi the InVestor’s
sephisticationrandifinancial (and ether)
circumstances.
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Selling Private Placements:
Use of Brokers and Finders

Breker-Dealer: Any: persen/entity’ in the BUsIness
off BUyING| and selling securties:

s State and Eederal registration required.

x Appliesi te private placements.

Einders: One whoe merely: brings the investor and
ISSUErK together 1S not a broker-dealer.

a Nosolicitation, negotiation, or execution.

x NG cCOmMMISSIONS O tiransaction-ased compensation.
s Registration net reguired.
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Selling Private Placements:
Use of Brokers and Finders

Issuer Exemptien (Rule: sa4-1)

5 “One-off™ or very infreguent offerngs.

x Viay net reutinely: engage ini Securities; transactions;
x Must =pramanly: perfor™ duties unrelated te

Securities transactions.

lnVvestor Recourse.

a RIght off rescission; against an| unregistered broker-
dealer.

x Viay have a right ofi rescission against the ISSUer.
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Selling Private Placements:
Sultabiliy and Investor Qualification

Accredited Investor Status:
s Due diligence: reasonanle belief.
x [Determmine prior te investment.

INASID! Sultanility: Reguirements:
a Determine pror te “recemmending” a Security.

s Accredited status not enough, must censider:
Investor circumstances (finances, age, diversification, etc.);

Risk: telerance;
Investment ebjectives;
Overall sephistication.

STOLL STOLL BERNE LOKTING & SHLACHTER P(




Selling Private Placements:
TIC Issues

Sultapility:
s [ax aspect drives moest TIC investments.
a Section 1031 exchange “time crunch.”

NG payments e unregistered real estate agenis:

x NASD Disciplinany Actions.

s “Welton Street™ SEC Noe-Action LLetter permits certain
compensation for sales off TIC Interests:
Real estate agents must be registered with the, NASD.
NG poertien may: ge te agents’ reall estate firm.
TIC-related activities: must conducted In separate: ofifice.
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Counseling Your Client
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