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A. INTRODUCTION

 

In September 1969, something happened that would
dramatically alter the landscape of class action jurispru-
dence: Chemical Bank of New York sent Michael Ratner
a periodic credit card statement that failed, in violation
of the Truth in Lending Act (“TILA”), to disclose the
annual rate of interest accruing on the outstanding bal-
ance.
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 Ratner was not charged any interest during the
period covered by the statement
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, but he filed a class
action in federal court against Chemical Bank almost
immediately for violation of TILA’s disclosure require-
ments, and, on behalf of a class of potentially 130,000
cardholders, asked for statutory damages of between
$100 and $1,000 per class member.
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In June 1971, Judge Frankel of the Southern Dis-
trict of New York ruled on Chemical Bank’s motion to
dismiss and Ratner’s motion for summary judgment
(“

 

Ratner I

 

”). Judge Frankel ruled for Ratner in all
respects, rejecting Chemical Bank’s defenses and find-
ing that Chemical Bank violated TILA and “carefully,
deliberately — intentionally — omitted the disclosure in
question.”
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Eight months later, Judge Frankel rendered an
unprecedented decision on Ratner’s motion for class
certification (“

 

Ratner II

 

”).
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 In denying the motion,
Judge Frankel found that a class action was not a “supe-
rior” method for resolving the controversy, as required
by Rule 23(b)(3)
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:

 

Students of the Rule have been led generally to rec-
ognize that its broad and open-ended terms call for
the exercise of some considerable discretion of a
pragmatic nature. Appealing to that kind of judg-
ment, defendant points out that (1) the incentive of
class-action benefits is unnecessary in view of the
Act’s provisions for a $100 minimum recovery and
payment of costs and a reasonable fee for counsel;
and (2) the proposed recovery of $100 each for some
130,000 class members would be a horrendous, pos-

sibly annihilating punishment, unrelated to any dam-
age to the purported class or to any benefit to
defendant, for what is at most a technical and debat-
able violation of the Truth in Lending Act. These
points are cogent and persuasive. They are summa-
rized compendiously in the overall conclusion stated
earlier: the allowance of this as a class action is
essentially inconsistent with the specific remedy
supplied by Congress and employed by plaintiff in
this case. It is not fairly possible in the circum-
stances of this case to find the (b)(3) form of class
action ‘superior to’ this specifically ‘available
[method] for the fair and efficient adjudication of the

controversy.’
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Since it was issued, Judge Frankel’s decision, and
particularly with respect to the superiority analysis
under Rule 23(b)(3), has frequently appeared in briefs
filed by defendants opposing certification of class
actions under Rule 23(b)(3). Westlaw®’s KeyCite® ser-
vice lists over 100 citations to 

 

Ratner II

 

 by state and fed-
eral trial and appellate courts, and more than 65 citations
to 

 

Ratner II

 

 in secondary sources. 

 

Ratner II

 

 is, in many ways, the Holy Grail of class
action defense, because it appeals to policy and discre-
tion, and avoids a straight-forward application of proce-
dural rules that, the argument goes, would have harsh
and inequitable consequences. Unfortunately, many
courts have embraced the reasoning of 

 

Ratner II

 

 as
grounds for denying class certification.
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 Other courts,
while ultimately finding a class action to be superior,
have found it necessary to distinguish 

 

Ratner II

 

, or the
cases following it, on their facts.

The far-reaching impact of 

 

Ratner II

 

 was uninten-
tional. Judge Frankel, in fact, hoped to avoid the
“sweeping pronouncements” made by the parties brief-
ing the issue before him, stating his “molecular pur-
pose” to be a ruling on the “specific case at hand.”
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Judge Frankel’s intentions notwithstanding, 

 

Ratner II

 

has had significant repercussions in class action analy-
sis, both as to the propriety of certifying statutory dam-
ages classes under Rule 23(b)(3), and as to the potential
for due process issues arising post-certification. 

This article first contends that 

 

Ratner II

 

 was wrong
when it was decided because Rule 23(b)(3)’s superiority
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requirement is concerned with procedural, and not sub-
stantive fairness, and thus the potential substantive
impact of aggregate statutory damages on a defendant in
a class action is irrelevant to the question of class certifi-
cation. Second, this article contends that the substantive
concerns underlying 

 

Ratner II

 

 are not concerns that
should, or can, be addressed by the courts, not only
because statutory damages are essentially compensatory
and reflect the rational assessment of Congress as to
what would fairly compensate victims of certain con-
duct, but also because the constitutionality of a statutory
damages scheme does not depend on whether the dam-
ages are assessed on an aggregate basis.

 

B. THE ADOPTION OF RULE 23(B)(3)’S 
SUPERIORITY REQUIREMENT

 

Effective July 1, 1966, after six years of hard labor
by the Advisory Committee on Civil Rules, the Supreme
Court adopted amendments to the Federal Rules of Civil
Procedure, including ambitious revisions to Rule 23.
Rule 23, which had existed since 1938, when it suc-
ceeded federal equity rule 38, had proven incapable of
providing clear guidance to the courts both as to the
identification of actions suitable for class treatment, and
as to the management of class actions allowed to pro-
ceed as such.
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“‘[T]he most adventuresome’ innovation” was the
new Rule 23(b)(3).
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 “Framed for situations in which
‘class action treatment is not clearly called for” as it is in
Rule 23(b)(1) and (b)(2) situations, Rule 23(b)(3) per-
mits certification where class suit ‘may nevertheless be
convenient and desirable.’”
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 New Rule 23(b)(3)
required that, in addition to finding the satisfaction of
the prerequisites under Rule 23(a) of numerosity, com-
monality, typicality, and adequate representation, a court
had to find that common questions “predominate” over
individual ones, and that class treatment was “superior
to other available methods for the fair and efficient adju-
dication of the controversy.” “In adding ‘predominance’
and ‘superiority’ to the qualification-for-certification
list, the Advisory Committee sought to cover cases ‘in
which a class action would achieve economies of time,
effort, and expense, and promote … uniformity of deci-
sion as to persons similarly situated, without sacrificing
procedural fairness or bringing about other undesirable
results.’”

 

13

 

With respect to the superiority requirement in par-
ticular, the Advisory Committee wanted courts to
“assess the relative advantages of alternative proce-
dures for handling the total controversy,” observing
that, in certain circumstances, “another method of han-
dling the litigious situation may be available which has
greater practical advantages. Thus one or more actions
agreed to by the parties as test or model actions may be

preferable to a class action; or it may prove feasible
and preferable to consolidate actions.”
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 The Reporter
to the Advisory Committee, Benjamin Kaplan, further
explained: “The object is to get at the cases where a
class action promises important advantages of econ-
omy of effort and uniformity of result without undue
dilution of procedural safeguards for members of the
class or for the opposing party.”
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Although the revised Rule 23 was an improvement
over the old Rule in many respects, the revisions were
not received warmly by everyone. Justice Black dis-
sented from the Supreme Court’s adoption of the 1966
amendments to the Rules, strongly objecting to the dis-
cretion afforded to trial judges:

 

“I have gone over all the proposed amendments
carefully and while there are probably some good
suggestions, it is my belief that the bad results
that can come from the adoption of these amend-
ments predominate over any good they can bring
about. I particularly think that every member of
the Court should examine with great care the
amendments relating to class suits. It seems to me
that they place too much power in the hands of the
trial judges and that the rules might almost as well
simply provide that ‘class suits can be maintained
either for or against particular groups whenever in
the discretion of a judge he thinks it is wise.’ The
power given to the judge to dismiss such suits or
to divide them up into groups at will subjects
members of classes to dangers that could not fol-
low from carefully prescribed legal standards

enacted to control class suits.”
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Responding to Justice Black’s concerns the following
year, Kaplan observed:

 

In the actual handling of pioneer cases under the
rule, the courts have prevailingly shown good under-
standing in spelling out and applying the delimiting
criteria; on this crucial matter the record, as far as it
goes, should allay the fear expressed by Justice
Black that the new rule does not afford sufficiently
intelligible standards, and thus gives district judges

power without bounds.
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Kaplan’s comments were made in December 1967,
more than four years before Judge Frankel issued his
remarkable opinion in 

 

Ratner II

 

. 
Had Kaplan attended the Eighth Circuit’s Judicial

Conference in St. Louis in September of 1967, however,
he may have predicted 

 

Ratner II

 

‘s outcome. During the
Conference, Judge Frankel shared his views on the
revised Rule 23:
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The Rule — quite deliberately, I think — tends to
ask more questions than it answers. It is neither a set
of prescriptions nor a blue print. It is, rather, a broad
outline of general policies and directions. As the
commentators have said, it confides to the district
judges a broad range of discretion. And this means,
as you all know so well, not that we’re about to get
drunk with power, but that we’ve been challenged to
piece out a huge body of procedural common law by
giving all the hard labor and creative imagination we

can muster for this purpose.
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Thus, far from seeing the criteria in Rule 23 as “delimit-
ing,” Judge Frankel preferred to treat the criteria as
open-ended, and believed the Rule required judges to
inject “creative imagination” into the plain language. 

 

C. THE FUNDAMENTAL FLAWS IN 

 

RATNER II

 

When he decided 

 

Ratner II

 

 in early 1972, Judge
Frankel ruled consistently with his remarks to the
Eighth Circuit Judicial Conference. However, by begin-
ning his analysis with the flawed premise that his discre-
tion was not clearly (or, perhaps, sufficiently) limited,
Judge Frankel went beyond the plain language, and the
underlying purpose, of Rule 23(b)(3).

The plain language of Rule 23(b)(3) lists four fac-
tors pertinent to the finding on superiority:

 

(A) the interest of members of the class in individu-
ally controlling the prosecution or defense of sepa-
rate actions; (B) the extent and nature of any
litigation concerning the controversy already com-
menced by or against members of the class; (C) the
desirability or undesirability of concentrating the lit-
igation of the claims in the particular forum; (D) the
difficulties likely to be encountered in the manage-
ment of a class action.

 

While these factors are, according to the Advisory Com-
mittee, “non-exhaustive,”
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 the trial court’s discretion is
constrained by the ultimate purpose of the superiority
requirement: to ensure fairness and efficiency.

Prior to 

 

Ratner II

 

, the Supreme Court, while having
held that the Federal Rules of Civil Procedure were to be
liberally construed,
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 and construed “to secure the just,
speedy, and inexpensive determination of every
action,”
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 had also held that the Rules “should not be
expanded by disregarding plainly expressed limita-
tions,”
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 and cautioned courts that they “have no power
to rewrite the Rules by judicial interpretations.”
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 With
respect to revised Rule 23 in particular, Justice Fortas, in
his dissenting opinion in 

 

Snyder v. Harris

 

, explained
that “[u]nder the new Rule the focus shifts from the

abstract character of the right asserted to explicit analy-
sis of the suitability of the particular claim to resolution
in a class action. The decision that a class action is
appropriate is not to be taken lightly; the district court
must consider the full range of relevant factors specified
in the Rule.”
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In the years between the adoption of the amend-
ments to Rule 23 and Judge Frankel’s decision in 

 

Ratner
II

 

, there were few opinions that spent any considerable
time analyzing the superiority requirement of Rule
23(b)(3). For the most part, however, those courts that
addressed the issue did so principally with respect to
manageability. The guidance provided by the Second
Circuit during this time also focused on manageability
as the touchstone of superiority.
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The one case that, prior to 

 

Ratner II

 

, appears to
have approached closest to assessing (but ultimately dis-
counting) the impact on a defendant of class certifica-
tion was 

 

State of Illinois v. Harper & Row Publishers,
Inc.
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 In 

 

Harper & Row

 

, the court presided over consol-
idated pretrial proceedings involving more than forty
separate antitrust actions alleging conspiracies by the
defendants to inflate the prices for children’s editions of
library books. In connection with these suits, the attor-
neys general for several states moved for class certifica-
tion under Rule 23(b)(3) on behalf of the public
libraries, school districts, and boards of education
within their respective jurisdictions. In opposing the
motion, the defendants raised a number of arguments,
including that a class action would pose “insurmount-
able” administrative difficulties. The defendants con-
tended that settlement would become difficult “since the
expanded number of plaintiffs will each demand com-
pensation.”
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 The court rejoined: “Naturally, the pub-
lishers and wholesalers are reluctant to see their liability
increase. Even with thousands of class members, how-
ever, the imaginative and resourceful attorneys handling
these cases can undoubtedly devise workable settlement
procedures.”
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 On balance, the court found a class
action to be “the most efficient way to resolve the plain-
tiffs’ widespread claims ….”
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As he did in his speech to the Eighth Circuit Judi-
cial Conference,

 

30

 

 in 

 

Ratner II

 

 Judge Frankel gave great
weight to the concept of “fairness.” In doing so, he virtu-
ally ignored the criteria set forth in Rule 23(b)(3)

 

31

 

, and
failed to square his interpretation of the Rule with the
guidance available at the time. Instead, Judge Frankel
agreed with Chemical Bank that it would be unfair to
use the class action device to impose aggregate statutory
damages on the bank for its violations of TILA, no mat-
ter how “intentional” he had already found its conduct to
be.
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 Judge Frankel’s opinion as to the fairness of a class
action, whether justified or not, was not the proper basis
for his finding on superiority. For, the “fairness” con-
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templated by Rule 23(b)(3) is not 

 

substantive

 

 fairness,
but 

 

procedural

 

 fairness.

The Supreme Court, which adopted the amend-
ments to Rule 23 in 1966, was well aware of the distinc-
tion between substantive and procedural fairness as
embodied by the Due Process Clause of the Fifth and
Fourteenth Amendments. Where substantive due pro-
cess prohibited government from exercising its power
arbitrarily and oppressively,
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 procedural due process
ensured that, to the extent the government’s deprivation
of life, liberty or property was justified, no such depriva-
tion would occur without notice and the opportunity to
be heard.

 

34

 

Against this backdrop, the Advisory Committee
made clear that Rule 23(b)(3) was designed to balance
efficiency with “procedural fairness.”
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 A class action
was “superior” when it was found to have “greater prac-
tical advantages” over other methods of litigating the
controversy

 

36

 

:

 

Thus one or more actions agreed to by the parties as
test or model actions may be preferable to a class
action; or it may prove feasible and preferable to
consolidate actions. Cf. Weinstein, supra, 9 Buffalo
L.Rev. at 438-54. Even when a number of separate
actions are proceeding simultaneously, experience
shows that the burdens on the parties and the courts
can sometimes be reduced by arrangements for
avoiding repetitious discovery or the like. Currently
the Coordinating Committee on Multiple Litigation
in the United States District Courts (a subcommittee
of the Committee on Trial Practice and Technique of
the Judicial Conference of the United States) is
charged with developing methods for expediting
such massive litigation. To reinforce the point that
the court with the aid of the parties ought to assess
the relative advantages of alternative procedures for
handling the total controversy, subdivision (b)(3)
requires, as a further condition of maintaining the
class action, that the court shall find that the proce-
dure is “superior” to the others in the particular cir-

cumstances.

 

37

Kaplan explained that “[t]he object is to get at the cases
where a class action promises important advantages of
economy of effort and uniformity of result without
undue dilution of procedural safeguards for members of
the class or for the opposing party.”38

It is not difficult to understand why the drafters of
Rule 23(b)(3) intended procedural fairness to be the only
kind of “fairness” relevant to a finding of superiority. 

Marbury v. Madison39 firmly established the princi-
ple that where a legal right has been violated, the law

affords a remedy. “And it is also well settled that where
legal rights have been invaded, and a federal statute pro-
vides for a general right to sue for such invasion, federal
courts may use any available remedy to make good the
wrong done.”40 The power to afford a remedy, more-
over, “implies the power to utilize any of the procedures
or actions normally available to the litigant according to
the exigencies of the particular case.”41 Rule 23 was cer-
tainly a normally available procedure for prosecuting
civil actions, even ones claiming statutory damages. In
fact, since its adoption in 1948 Rule 1 made all of the
Federal Rules of Civil Procedure applicable to “all suits
of a civil nature ….”42

Moreover, the Supreme Court had repeatedly
held prior to Ratner II that, absent constitutional con-
cerns, courts could not refuse to enforce laws simply
because they found the consequences of enforcement
unappealing:

It is not enough merely that hard and objectionable
or absurd consequences, which probably were not
within the contemplation of the framers, are pro-
duced by an act of legislation. Laws enacted with
good intention, when put to the test, frequently, and
to the surprise of the lawmaker himself, turn out to
be mischievous, absurd, or otherwise objectionable.
But in such case the remedy lies with the lawmaking

authority, and not with the courts.43

Contrary to then-existing authority, Judge Frankel
did not weigh the procedural advantages of the class
action against other available procedures. Instead, he
considered the substantive effect of aggregate liability
on Chemical Bank, and then denied a substantive rem-
edy for all of the putative class members whose legal
rights under TILA had been violated by Chemical Bank.

It is likely that Judge Frankel’s decision resulted
from the unusual procedural posture of the case. By the
time Ratner II was decided, Judge Frankel had already
ruled that Chemical Bank was liable for violating
TILA’s disclosure requirements.44 Thus, a ruling on
class certification was effectively a ruling as to whether
Chemical Bank would be liable for $100 in statutory
damages, or $13 million. The extent of Chemical
Bank’s liability, however, should have been separately
analyzed as a matter of substantive due process.45

Judge Frankel may have reduced, in any event, the
award against Chemical Bank so as to avoid imposing
what he perceived as unconstitutionally disproportion-
ate damages. But to deny class certification in order to
avoid addressing the constitutional question was an
abuse of discretion.
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D. THE GRADUAL EROSION OF RATNER 
II’S FOUNDATION

Subsequent to Ratner II, many courts have relied on
it and its progeny to support the denial of class certifica-
tion.46 Other courts, while finding a class action to be
superior despite Ratner II, have found it necessary to
distinguish the case, or the cases following it, on their
facts.47 Fortunately, numerous courts, including the
Supreme Court, the Second Circuit and the Seventh Cir-
cuit, have wholly rejected, either implicitly or explicitly,
the proposition that substantive due process concerns
(such as the potential for disproportionate damages)
should be considered when deciding to grant or deny
class certification under Rule 23(b)(3).48

Following Ratner II, the Supreme Court issued
three critical decisions that, while not addressing Ratner
II itself, squarely rejected its underpinnings: Eisen v.
Carlisle & Jacquelin,49 Reiter v. Sonotone Corp.50, and
Califano v. Yamasaki.51

The issues on appeal in Eisen related to certain
notice procedures imposed by the district court in con-
nection with certifying a class of odd-lot securities trad-
ers. In deciding that 90% of the costs of notice should be
borne by the defendants, the district court engaged in a
preliminary inquiry into the merits of the case, and
decided that the plaintiff was more than likely to prevail.
The Supreme Court disapproved of the district court’s
attempt to assess the merits of the plaintiff’s case at the
class certification stage:

We find nothing in either the language or history of
Rule 23 that gives a court any authority to conduct a
preliminary inquiry into the merits of a suit in order
to determine whether it may be maintained as a class
action. Indeed, such a procedure contravenes the
Rule by allowing a representative plaintiff to secure
the benefits of a class action without first satisfying
the requirements for it. He is thereby allowed to
obtain a determination on the merits of the claims
advanced on behalf of the class without any assur-

ance that a class action may be maintained.52

The plaintiff in Reiter brought a class action against
the defendants for violations of federal antitrust law. She
sought treble damages under section 4 of the Clayton
Act. The defendants moved to dismiss the complaint on
the grounds that the plaintiff, who alleged she and the
other members of the class were forced to pay illegally
fixed higher prices for hearing aids and related services,
had not been injured in her “business or property”
within the meaning of section 4. Before the Supreme
Court, one of the defendants’ arguments was “that the
cost of defending consumer class actions would have a
potentially ruinous effect on small businesses in particu-

lar and will ultimately be paid by consumers in any
event.”53 The Court acknowledged that such consider-
ations were not unimportant, but held that “they are pol-
icy considerations more properly addressed to Congress
than to this Court.”54 

Decided less than two weeks after Reiter, Califano
concerned the availability of class actions under section
205(g) of the Social Security Act. The government
argued that the language of section 205(g), which autho-
rized suits by “[a]ny individual,” was inconsistent with
an intent to permit class relief. The Court disagreed:

Section 205(g) contains no express limitation of
class relief. It prescribes that judicial review shall be
by the usual type of “civil action” brought routinely
in district court in connection with the array of civil
litigation. Federal Rule Civ. Proc. 1, in turn, pro-
vides that the Rules “govern the procedure in the
United States district courts in all suits of a civil
nature.” (Emphasis added.) Those Rules provide for
class actions of the type certified in this case. Fed.
Rule Civ. Proc. 23(b)(2). In the absence of a direct
expression by Congress of its intent to depart from
the usual course of trying “all suits of a civil nature”
under the Rules established for that purpose, class
relief is appropriate in civil actions brought in fed-

eral court ….55

Thus, while Califano undermined Judge Frankel’s
finding that class relief was “inconsistent” with the
remedial scheme under TILA, Eisen and Reiter under-
mined his consideration of the substantive impact on
Chemical Bank resulting from class certification.56 Sur-
prisingly, it would be some time before the significance
of the Supreme Court’s holdings in these cases was fully
appreciated as a repudiation of Ratner II.57

Without reference to Eisen, Reiter, or Califano, sev-
eral courts have come to the same conclusion as did the
courts in Eovaldi58 and Chevalier:59 that assessing the
potential financial impact of an aggregate damages judg-
ment against the defendant is not a proper consideration
at the class certification stage.

In Parker v. Time Warner Entertainment Co., L.P.,60

cable television subscribers brought a class action alleg-
ing that the defendant violated the subscriber privacy
provisions of the Cable Communications Policy Act.
The plaintiff, on behalf of a class of potentially as many
as 12 million subscribers61, sought statutory, actual and
punitive damages, attorney fees, and declaratory and
injunctive relief. Relying on Ratner II and its progeny,
the district court granted the defendant’s motion to deny
certification under Rule 23(b)(3), in large part because
“the liability defendant stands to incur is grossly dispro-
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portionate to any actual harm sustained by an aggrieved
individual.”62

The Second Circuit appreciated the district court’s
concern about the defendant’s potential liability, but
held that its concern was premature:

We acknowledge Judge Glasser’s legitimate con-
cern that the potential for a devastatingly large
damages award, out of all reasonable proportion to
the actual harm suffered by members of the plain-
tiff class, may raise due process issues. Those
issues arise from the effects of combining a statu-
tory scheme that imposes minimum statutory dam-
ages awards on a per-consumer basis — usually in
order to encourage the filing of individual lawsuits
as a means of private enforcement of consumer
protection laws — with the class action mechanism
that aggregates many claims — often because there
would otherwise be no incentive to bring an indi-
vidual claim. Such a combination may expand the
potential statutory damages so far beyond the
actual damages suffered that the statutory damages
come to resemble punitive damages-yet ones that
are awarded as a matter of strict liability, rather
than for the egregious conduct typically necessary
to support a punitive damages award. It may be that
the aggregation in a class action of large numbers
of statutory damages claims potentially distorts the
purpose of both statutory damages and class
actions. If so, such a distortion could create a
potentially enormous aggregate recovery for plain-
tiffs, and thus an in terrorem effect on defendants,
which may induce unfair settlements. And it may
be that in a sufficiently serious case the due process
clause might be invoked, not to prevent certifica-
tion, but to nullify that effect and reduce the aggre-
gate damage award. Cf. State Farm Mutual Auto.
Ins. Co. v. Campbell, 538 U.S. 408, 123 S.Ct. 1513,
155 L.Ed.2d 585 (2003) (“The Due Process Clause
of the Fourteenth Amendment prohibits the imposi-
tion of grossly excessive or arbitrary punishments
on a tortfeasor.”); BMW of North America, Inc. v.
Gore, 517 U.S. 559, 580, 116 S.Ct. 1589, 134
L.Ed.2d 809 (1996) (noting that the “most com-
monly cited indicium of an unreasonable or exces-
sive punitive damages award is its ratio to the
actual harm inflicted on the plaintiff.”). At this
point in this case, however, these concerns remain
hypothetical. There has been no class certification
motion filed nor any actual evidence presented that
raises a reasonable possibility that principles of due
process may restrict an ultimate damages award.
Accordingly, we decline to consider what limits the

due process clause may impose.63

The Second Circuit’s sensitivity to the potentially “in
terrorem” effect of class certification seems inconsistent
with prior decisions by the Second Circuit and the
Supreme Court holding that leverage is an inevitable by-
product of class certification.64 Nonetheless, the Second
Circuit in Parker was clear that the potential for such an
effect could not be used to prevent certification.

The plaintiffs in In re Napster, Inc. Copyright
Litigation65 sought certification of a class of some
27,000 music publishers in a copyright infringement
action against the investor-controllers of the peer-to-
peer music file-sharing network operated by Napster.
The defendants argued, citing Ratner II and similar
cases, that a class action was not superior under Rule
23(b)(3) given the statutory damages and attorney fees
available under the Copyright Act.66 The court rejected
the defendants’ argument and, while noting that the Due
Process Clause may be implicated in connection with an
award of aggregate statutory damages, concluded that
“at the class certification stage, such an inquiry would
almost inevitably be speculative, based on a potential
statutory maximum rather than an actual jury verdict.”67

The court found the defendants’ “attempt to introduce
concerns about excessive statutory damages into the
class certification process to be impracticable as well as
logically flawed ….”68

The district court in Murray v. GMAC Mortgage
Corp.,69 relying in part on the decision in In re Trans
Union Corp. Privacy Litig.,70 denied the plaintiff’s
motion to certify a class of 1.2 million consumers alleg-
ing that the defendant willfully violated FCRA and
seeking statutory damages of $100 to $1,000 per person.
The court based its finding on superiority on its belief
that the aggregation of statutory damages would be an
abuse of the class action device.71

On appeal, the Seventh Circuit was highly critical
of the district court’s rationale:

The reason that damages can be substantial, how-
ever, does not lie in an “abuse” of Rule 23; it lies in
the legislative decision to authorize awards as high
as $1,000 per person, 15 U.S.C. § 1681n(a)(1)(A),
combined with GMACM’s decision to obtain the
credit scores of more than a million persons.

Many laws that authorize statutory damages also limit
the aggregate award to any class. For example, the
Fair Debt Collection Practices Act says that total
recovery may not exceed “the lesser of $500,000 or 1
per centum of the net worth of the debt collector”. 15
U.S.C. § 1692k(a)(2)(B)(ii). The Truth in Lending
Act has an identical cap. 15 U.S.C. § 1640(a)(2)(B)
(substituting “creditor” for “debt collector”). See also
15 U.S.C. § 1693m(a)(1)(B), 12 U.S.C. § 4010(a)(2)(B),
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and 12 U.S.C. § 4907(a)(2)(B). Other laws, however,
lack such upper bounds. See 15 U.S.C. § 1679g(a)
(Credit Repair Organizations Act); 15 U.S.C. § 1667d
(Consumer Leasing Act). The Fair Credit Reporting
Act is in the cap-free group.

The district judge sought to curtail the aggregate
damages for violations he deemed trivial. Yet it is
not appropriate to use procedural devices to under-
mine laws of which a judge disapproves. See Alaska
Airlines, Inc. v. Brock, 480 U.S. 678, 686, 107 S.Ct.
1476, 94 L.Ed.2d 661 (1987); United States v. Alber-
tini, 472 U.S. 675, 680, 105 S.Ct. 2897, 86 L.Ed.2d
536 (1985); Jaskolski v. Daniels, 427 F.3d 456, 461-
64 (7th Cir.2005). Maybe suits such as this will lead
Congress to amend the Fair Credit Reporting Act;
maybe not. While a statute remains on the books,
however, it must be enforced rather than subverted.
An award that would be unconstitutionally excessive
may be reduced, see State Farm Mutual Automobile
Insurance Co. v. Campbell, 538 U.S. 408, 123 S.Ct.
1513, 155 L.Ed.2d 585 (2003), but constitutional
limits are best applied after a class has been certi-
fied. Then a judge may evaluate the defendant’s
overall conduct and control its total exposure.
Reducing recoveries by forcing everyone to litigate
independently — so that constitutional bounds are
not tested, because the statute cannot be enforced by
more than a handful of victims — has little to rec-

ommend it.72

Despite Judge Easterbrook’s clear holding that the
defendant’s potential exposure was not relevant to the
class certification determination, the appeal of Ratner II
is so strong that, on remand in Murray, the defendant
could not help but continue to argue that substantive
fairness was a relevant consideration.73 

Defendants (like those in Murray) often feign con-
cern for the “superiority” of the class action over other
means of adjudication. In a recent case under the Tele-
phone Consumer Protection Act (which provides for
statutory damages of between $500 and $1,500 per vio-
lation), Judge Lasnik of the Western District of Wash-
ington, in Kavu, Inc. v. Omnipak Corp., was unmoved
by such pretense:

Defendant’s argument … is actually a challenge to
the statutory amount of damages, set by Congress,
rather than to the best method of adjudicating this
case. If the claims were adjudicated individually,
defendant would owe the same amount of damages.
Rather, it is hoping that if no class is certified, it will
avoid damages for the vast majority of its violations.
The Court will not decline to certify a class on that
basis. Furthermore, the class size is a direct result of

defendant’s large number of violations, for which it

should not be rewarded.74

In response to constitutional concerns voiced by the
defendant, the court in Kavu, like the courts in Parker,
In re Napster, and Murray, held that those concerns
“will not prevent the Court from certifying the class.”75

It appears that the tide may be turning, and courts
have begun to understand the important distinction
between the procedural (and largely managerial) con-
cerns driving the superiority analysis under Rule
23(b)(3), and issues of substantive fairness that may
only be addressed, if at all, after a defendant’s liability
to the class has been established.

E. THE SUBSTANTIVE FAIRNESS OF 
AGGREGATE STATUTORY DAMAGES

The question then becomes, can an award of aggre-
gate statutory damages in favor of a class ever be uncon-
stitutional? Although the answer to this question can be
answered affirmatively in the abstract, whether in any
given situation such an award is found to be “so severe
and oppressive as to be wholly disproportionate to the
offense or obviously unreasonable,”76 and therefore a
deprivation of property without due process of law,77 is
entirely fact dependent. Nevertheless, case law suggests
that, to the extent the damage award is within the range
prescribed by the statute, the award will almost certainly
be sustained.

1. The review of statutory damages awards is 
extremely limited

An appellate court’s review of a statutory damages
award is governed by a standard no more demanding
than abuse of discretion.78 This is in stark contrast to the
review of a punitive damages award which, as the
Supreme Court held in Cooper Industries, Inc. v. Leath-
erman Tool Group, Inc., is de novo.79 Where the statute
provides a range of permissible damages, and the award
is within that range, the trial court arguably has virtually
unfettered discretion in making the award.80 In fact, the
Supreme Court in L.A. Westerman Co. v. Dispatch Print-
ing Co. held that the district court abused its discretion
in awarding less than the statutory minimum in damages
under the Copyright Act.81

2. BMW v. Gore and State Farm v. Campbell are 
inapplicable

The extent the award is subject to a constitutional
analysis at all (whether by the trial court or an appellate
court), such analysis will not be governed by the
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Supreme Court’s constitutional framework under BMW
of North America, Inc. v. Gore,82 and State Farm Mut.
Auto. Ins. Co. v. Campbell,83 dealing with punitive dam-
ages awards.

Punitive damages and statutory damages are funda-
mentally different. In Gertz v. Robert Welch, Inc., the
Supreme Court explained that punitive damages “are not
compensation for injury. Instead, they are private fines
levied by civil juries to punish reprehensible conduct
and to deter its future occurrence.”84 Statutory damages,
on the other hand, not only are subject to limits estab-
lished by the legislature, but they are at least partly (if
not principally) designed to provide compensation to
individuals where actual damages are difficult or impos-
sible to determine.85 Because of these differences, two
of the Gore guideposts — the disparity between the
harm and potential harm suffered and the damages
awarded, and the difference between the damages and
the civil penalties authorized or imposed in comparable
cases86 — cannot even be assessed. Statutory damages
are awarded in lieu of actual damages, and the damages
already reflect the legislative judgment of the appropri-
ate amount of damages for the prohibited conduct.87

Moreover, the underlying constitutional concerns
articulated in Gore, State Farm, and related cases, are
essentially procedural; i.e., that the defendant must have
fair notice of the potential damages that could be
assessed, and that the jury’s discretion in awarding puni-
tive damages is not unlimited.88 In the case of statutory
damages, the terms of the statute put potential defen-
dants on notice of the conduct triggering the right to
statutory damages, and of the potential exposure. In
addition, the trier of fact’s89 discretion is already limited
by the range set forth in the operative statute. For these
reasons, a number of courts have refused to apply the
holdings of Gore and State Farm in the context of statu-
tory damages.90 Other courts, while not expressly dis-
tinguishing Gore and its progeny, have nonetheless
relied on a different line of cases — beginning with the
Supreme Court case of St. Louis, I.M. & S. Ry. Co. v.
Williams91 — to decide the constitutional question.92

Decided in 1919, Williams was one of many cases
heard by the Supreme Court during that period concern-
ing state regulation of railroads. In Williams, the defen-
dant railroad had overcharged two passengers by $.66,
in violation of Arkansas law. The statute in question
allowed the passengers to recover statutory damages of
between $50 and $300, as well as costs and attorney
fees. At trial, plaintiffs were awarded $75 a-piece in stat-
utory damages. The defendant argued that the award
violated its due process rights both as a matter of proce-
dure and substance. The Court rejected both arguments.
As to substantive due process, the Court held that the
proper inquiry was not whether the award was dispro-

portionate to the actual overcharge, but whether, in light
of the legislative purpose behind the statutory damages
in question, the award was “so severe and oppressive as
to be wholly disproportioned to the offense or obviously
unreasonable.”93

3. Courts afford significant deference to legisla-
tive judgments

Even assuming the Supreme Court would give stare
decisis effect to Williams and similar cases94, the
Court’s apparently broad holding in Williams, regarding
the ability of courts to scrutinize statutory damages
awards as a matter of substantive due process, has argu-
ably been limited, or at least clarified, by subsequent
decisions dealing with statutory damages. 

In Life & Casualty Ins. Co. of Tennessee v.
McCray,95 the Court affirmed a judgment against an
insurance company for statutory damages for wrongful
refusal to pay out on a life insurance policy. In holding
that the statute in question did not “outrun the bounds of
reason and result in sheer oppression,” the Court noted
that the legislature’s judgment on the reasonableness of
statutory damages was entitled to deference.96

The Court’s deference to legislative judgment, in
the context of consumer statutes in particular, was reaf-
firmed in Mourning v. Family Publications Service,
Inc.,97 in which the Court upheld various aspects of the
Truth in Lending Act and implementing regulations,
including the provision under 15 U.S.C. § 1640 for stat-
utory damages, which the court referred to as “mod-
est,”98 of between $100 and $1,000. “The statutory
scheme,” the Court explained, “is within the power
granted to Congress under the Commerce Clause. It is
not a function of the courts to speculate as to whether
the statute is unwise or whether the evils sought to be
remedied could better have been regulated in some other
manner.”99

In Griffin v. Oceanic Contractors, Inc.,100 the Court
was called on to interpret 46 U.S.C. § 596, which pro-
vides for severe statutory penalties in the event a vessel
owner or master does not promptly pay wages due and
owing to a seaman after the termination of employment.
The defendant, who had failed to pay the plaintiff
$412.50 in wages within the statutorily-prescribed time
period, argued that a literal application of the statute
would produce an absurd and unjust result in which the
plaintiff would be entitled to penalties in excess of
$300,000 (a ratio of statutory to actual damages of more
than 730:1). The Court, following Reiter, reasoned:

It is in the nature of punitive remedies to authorize
awards that may be out of proportion to actual
injury; such remedies typically are established to
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deter particular conduct, and the legislature not
infrequently finds that harsh consequences must be
visited upon those whose conduct it would deter. It
is probably true that Congress did not precisely envi-
sion the grossness of the difference in this case
between the actual wages withheld and the amount
of the award required by the statute. But it might
equally well be said that Congress did not precisely
envision the trebled amount of some damages
awards in private antitrust actions, see Reiter v.
Sonotone Corp., 442 U.S. 330, 344-345, 99 S.Ct.
2326, 2333-2334, 60 L.Ed.2d 931 (1979), or that,
because it enacted the Endangered Species Act, “the
survival of a relatively small number of three-inch
fish … would require the permanent halting of a vir-
tually completed dam for which Congress ha[d]
expended more than $1 million,” TVA v. Hill, 437
U.S. 153, 172, 98 S.Ct. 2279, 2290, 57 L.Ed.2d 117
(1978). It is enough that Congress intended that the
language it enacted would be applied as we have
applied it. The remedy for any dissatisfaction with
the results in particular cases lies with Congress and
not with this Court. Congress may amend the stat-
ute; we may not. See Consumer Product Safety
Comm’n v. GTE Sylvania, Inc., 447 U.S., at 123-
124, 100 S.Ct., at 2063-2064; Reiter v. Sonotone,
supra, at 344-345, 99 S.Ct., at 2333-2334.

The Supreme Court’s deference to legislative judgment
is not a recent phenomenon. Beginning with West Coast
Hotel Co. v. Parrish101 and the end of the Lochner102

era, the Supreme Court has given legislative bodies
“broad scope to experiment with economic problems
….”103 And even before Parrish, the Court had taken the
view that “hard and objectionable or absurd conse-
quences” alone were insufficient to invalidate legisla-
tion.104 Such consequences could be remedied only by
the legislative body itself, not by the courts.105

Considering the Supreme Court’s deference with
respect to legislation affecting economic interests, the
very low standard of review applicable to such legisla-
tion (i.e., that it have only some rational basis), and it’s
observation in Mourning that the range of statutory
damages under TILA (which, in 1973, was between
$100 and $1,000) was “modest,” in any given case,
proving that a particular statutory damages scheme vio-
lates the Due Process Clause is likely to be extremely
difficult, if not impossible.

4. Aggregation is irrelevant to the due process 
analysis 

That a particular statutory damages regime is con-
stitutional (on its face or as applied) on an individual
basis should end the inquiry. In Reiter, the Supreme

Court rejected the defendants’ argument that class
actions should not be permitted under section 4 of the
Clayton Act because the cost of defending those actions
would “have a potentially ruinous effect on small busi-
nesses ….”106 Such concerns about the potential effect
of aggregating damages under section 4 on a class-wide
basis, the Court found, were “policy considerations
more properly addressed to Congress than to this
Court.”107 Furthermore, “the Rules Enabling Act …
instructs that rules of procedure ‘shall not abridge,
enlarge or modify any substantive right,’ 28 U.S.C.
§ 2072(b).”108

Recently, at least two federal courts have also rec-
ognized that whether damages are assessed on an aggre-
gate, class basis is irrelevant to the constitutional
question. Judge Patel of the Northern District of Califor-
nia, in In re Napster, observed:

In the absence of any theory to explain why the
amount of statutory damages awarded would expand
faster than the size of the class, the assumption that
class action treatment exacerbates concerns about
excessive damages awards is either a product of
mathematical error or based on the assumption that
defendants who injure [a] large number of individu-
als are less culpable than those who spread the
effects of their unlawful conduct less widely. While
the former could be chalked up to the mathematical
illiteracy of the legal profession, the latter rationale
is clearly incompatible with the purpose of Rule 23,
which is in part intended to serve as [a] vehicle for
redressing widely dispersed harm that might other-
wise go uncompensated. See, e.g., Moeller v. Taco
Bell Corp., 220 F.R.D. 604, 612 (N.D.Cal. 2004)
(Jenkins, J.) (quoting Kaplan v. Pomerantz, 131
F.R.D. 118, 122 (N.D.Ill. 1990)) (observing that
“[t]he class action procedure exists, in part, for the
benefit of plaintiffs with small claims who could not
otherwise vindicate their rights”). Under either of
these premises, the conclusion that class action treat-
ment might somehow influence the proportionality

of a statutory damages award is logically flawed.109

Likewise, Judge Kocoras of the Northern District of Illi-
nois, in Philips Randolph Enterprises, rejected the
defendant’s contrary contention:

In its reply, Rice Fields states that $500 would be a

financially feasible amount if it were imposed,110

but the potential damages that could result from a
class action involving many separate violations
would result in crippling numbers. This argument is
a nonstarter. Though the amount of damages could
become very high if the statute [the Telephone Con-
sumer Protection Act] is violated numerous times, as
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in the context of a class action, the purpose of the
statute is to combat transmission of unsolicited fax
advertisements. The statute accomplishes that pur-
pose by making the practice prohibitively expensive,
which is an acceptable means of accomplishing the
statute’s goal of deterrence. Contrary to Rice Fields’

implicit position, the Due Process clause of the 5th

Amendment does not impose upon Congress an
obligation to make illegal behavior affordable, par-

ticularly for multiple violations.111

Indeed, to “exempt a defendant from liability in a class
action merely because damages are large would invite
defendants to violate the law on a grand scale, with the
knowledge that they could avoid liability by claiming
that if they were forced to account for their wrongful

conduct they would be put out of business.”112 

F. CONCLUSION

So long as Rule 23 exists, those who commit
wrongful acts on a large scale will continue to invent
new arguments as to why affording relief commensurate
with the scope of their conduct would be unfair. This
predisposition is most evident in class action litigation
under consumer protection statutes, and most particu-
larly under the Truth-in-Lending Act. Prior to 1974,
defendants, relying on Ratner II, argued that class
actions under TILA were inferior because of the poten-
tial for disproportionately large statutory damages. After
the amendments in 1974 imposed a cap on statutory
damages, defendants then argued that the cap made
class certification inappropriate because each class
member would receive less in damages than they would

by pursuing an individual action.113

Since 1974 defendants have, in contexts outside of
TILA, offered Ratner II as a justification for depriving
injured plaintiffs of a remedy through the class action
procedure. To accept that offer, however, is neither just
nor pragmatic, but an abuse of the limited discretion
afforded trial courts under Rule 23(b)(3).

Moreover, to the extent there exists a rational basis
for enacting a particular statutory damages provision, a
court should not have any constitutional basis for refus-
ing to apply the law as written, even if its effects will be
aggregated by virtue of Rule 23.

There may be arguments supporting the view that
statutory damages, when awarded on a class basis in
the absence of actual harm, are unfair. But, in the end,
those arguments should be made to Congress, and not
the courts.
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