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State: OR
Class Action Suits Challenge PPO Discounts: Top [2011-12-12]
 
By Greg Jones, Western Bureau Chief

A pair of class action lawsuits filed in the U.S. District Court for Oregon accuse Liberty Mutual and
Travelers Insurance Co. of improperly contracting for reimbursement rates below the state's medical fee
schedule.

Both lawsuits say Oregon Revised Statutes Section 656.248 prohibits payments to be made for less than the
Medical Fee Schedule to providers that treat injured workers, unless a provider voluntarily bills at a lower
amount, or the provider is in a managed care organization. 

The lawsuits seek class status for all health care providers in Oregon not enrolled in a managed care
organization who were reimbursed by Travelers or Liberty at a rate less than the fee schedule pursuant to a
preferred provider organization (PPO) contract or agreement. The lawsuits are Lincoln City Physical
Therapy LLC v. Travelers Casualty and Surety Co. et al., filed Dec. 2, and Erhardt Physical Therapy and
Sports Medicine P.C. v. Liberty Mutual Fire Insurance Co. et al., filed Nov. 29.

"The contracts between defendants and the various PPOs purported to allow defendants to access and apply
a so-called 'PPO discount' to the amount of payment defendants were otherwise required to pay to
providers pursuant to the applicable Oregon workers' compensation statutes and rules," both complaints
say. "Throughout the relevant time period, applicable Oregon workers' compensation statutes and rules did
not allow workers' compensation insurers, like defendants, to apply any PPO contract discounts to the
payments of workers' compensation medical fees."

Steve Larson, an attorney with Stoll, Stoll, Berne, Lokting and Shlachter in Portland, said he filed both
complaints because the carriers are reimbursing procedures for treating injured workers at rates negotiated
for group health. Providers agree to the discounted rates for group health because insurers are allowed to
direct care, Larson said, but that is not the case in workers' compensation.

The only option for directing the care of injured workers in Oregon is through managed care organizations
certified by the Department of Consumer and Business Services, the parent agency of the Workers'
Compensation Division. 

There are only five certified organizations operating in Oregon, but they provide about 40% of the
treatment to injured workers. Legislation passed this year gives the Workers' Compensation Division
authority to fine an individual or firm for attempting to direct care without proper certification.
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The law takes effect on Jan. 1, and the division sent out a memo to employers reminding them of the
limitations of directing care. Melanie Mesaros, acting communications director for the division, said there
have been some questions about the new law, but employer response hasn't been overwhelming.

In addition to directing care, managed care organizations can negotiate discounted rates with providers
pursuant to ORS 656.248, but that isn't the only situation where discounted rates are allowed, according to
Kevin Willingham, deputy administrator of the Workers' Compensation Division.

Providers were complaining in 2008 that preferred provider organization rates for group health were being
applied to workers' compensation payments without their knowledge. Willingham said carriers were selling
or leasing their provider lists to other insurers, an arrangement known as a "silent PPO."

As the number of disputes over provider bills continued to grow, the division took steps to regulate
network discounts. Carriers said the prohibition on applying network discounts to workers' compensation
would drive up the cost of health care, and the division passed temporary rules in July 2008 requiring
providers to accept reimbursement for treating injured workers at the contracted rate for group health.

After a series of meetings, the division reversed its position and implemented rules prohibiting carriers
from using PPO rates for workers' comp without a contract signed by the provider and filed with the
division. The contract must apply only to workers' compensation, and the discount can't exceed 10%.

Larson did not say whether the contracts signed by his clients were filed with the division, but the contracts
did say that discounted rates would be applied to the treatment of injured workers.

"In an appendix to the group health agreement, it talked about workers' comp discounts," he said.
"However, it is our position that the PPOs could not contract around the Oregon workers' comp statutes,
which required that at least the maximum amount under the fee schedule be paid, unless the provider billed
less or there was an MCO."

The lawsuits say the classes include hundreds of providers and involve disputes of more than $5 million.
Larson said he doesn't know the exact size of the class or the amount of money involved.

Willingham said the division is aware of the lawsuit and will monitor it to see what happens.

"For a period of time, it was OK (to apply PPO discounts), but before and after that, our position is that you
can't apply a PPO discount without a contract," Willingham said. "I don't know what the district court is
going to say."

Travelers did not return a call seeking comment on the lawsuit. WorkCompCentral was not able to contact
Liberty before the close of business on Friday.

The Travelers lawsuit can be viewed here.

The Liberty lawsuit can be viewed here.
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