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mba ANNOUNCEMENTS
Free CLE Webcast to MBA Members
The video webcast of the seminar entitled “Privilege and Ethics 
Related to In-house General counsel within a Small or Mid-sized 
Law Firm” is now available in the Members center at 
www.mbabar.org. The seminar is worth two hours of ethics OSB 
McLE credit.

MBA members receive access to a rotating selection of six 
different cLE seminars each year – a $300 value. The free webcast 
content is refreshed every two months, so stay tuned!

Commitment to Professionalism
The recently revised MBA professionalism statement is available 
for MBA members to order and display in their offices. The 
statement is printed on quality 11x14” parchment paper 
and is suitable for framing. Reconfirm your commitment to 
professionalism; order at: www.mbabar.org/assets/documents/
resources/freq-requested/profcertorder.pdf.

ALA Oregon Hosting Managing Partner Event
The Oregon chapter of the Association of Legal Administrators 
(ALA) announces its upcoming Annual Managing Partner Event, 
on Thursday, February 12, from 4-7 p.m. at The Arlington club. 
Legal professionals and their managing partners are invited to 
attend and take part in the program, which includes networking, 
recognition of Dee crocker as she prepares to retire from the 
Professional Liability Fund, and a keynote on “The Science of 
Leadership” by Vanessa Van Edwards 
that will entertain and explore practical 
leadership skills for managers, team 
members, and partners. cocktails and 
hors d’oeuvres will also be served. If 
you have any questions or would like to register, please contact the 
meeting planners: Gloria Martin (gmartin@cosgravelaw.com), 
Steven Seguin (sseguin@sussmanshank.com), Darla Pierce 
(dpierce@gevurtzmenashe.com ) or Traci Ray (tray@barran.com). 
More details can be found by visiting www.oregonala.org.

Noon Bicycle Rides
Take a noon break for a short, fast ride with hills. Meet at 
SW Yamhill and Broadway between noon and 12:10 p.m. on 
Mondays and Thursdays. contact Ray Thomas at 503.228.5222 
with questions, or just meet at the start.
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Put the new logistics to work for you.

UPS provides law firms with technology solutions that save time and reduce costs by 
improving internal business processes so that you are free to focus on what you do 

best, the practice of law. Enroll today at savewithups.com/multnomahbar.

Class Actions Still in 
Action
by Steve Larson
Stoll Berne

Although recent u.S. Supreme 
court opinions appear to 
have created roadblocks 
for class actions, under the 
right circumstances, class 
actions are still a viable way to 
challenge widespread corporate 
wrongdoing.

One line of cases began 
with Dukes v. Walmart, 131 
S.ct. 2541 (2011), which 
reversed a trial court’s ruling 
certifying a class of 1.5 million 
female employees who alleged 
that the corporation’s policies 
allowed for widespread sex 
discrimination. Many suggested 
that Dukes raised the bar for 
class certification, but its holding 
has been largely confined to 
disparate impact cases.

In addition, the u.S. Supreme 
court’s invitation to trial courts 
to consider the merits of a case 
at class certification has actually 
helped plaintiffs. Prior to Dukes, 
corporations were often able to 
bifurcate discovery and avoid 
producing documents relating 
to the merits until much later in 
the case. Now, plaintiffs are able 
to get such production in time 
to assist at the class certification 
stage. Many of the other class 
action decisions recently issued 
by the u.S. Supreme court are 
similarly limited to the type of 
case at issue. For example, the 
holding in Comcast v. Behrend, 
133 S. ct. 1426 (2013), concerns 
the use of regression analyses in 
antitrust cases, and does not have 
much application to other areas 
of law. 

Opinions on the 
enforceability of arbitration 
clauses and class action waivers 
are more problematic. AT&T 
Mobility v. Concepcion, 131 S. 
ct. 1740 (2011), and American 
Express v. Italian Colors, 133 
S. ct. 2304 (2013), upheld 
mandatory arbitration clauses 
in adhesion contracts on the 
grounds that any law rendering 
them unenforceable is preempted 
by the Federal Arbitration 
Act (FAA). It is doubtful that 
congress ever intended the FAA 
to coerce the arbitration of 
consumer disputes, and these 

decisions may not be the last 
word. State and federal courts are 
now looking more closely at the 
issue of consumer consent. See 
e.g., Nguyen v. Barnes & Noble, 
Inc., 673 F.3d 1171 (9th cir. 2014).

The Arbitration Fairness 
Act, pending in congress, 
would undo Concepcion and 
American Express entirely. And 
on December 12, 2013, the 
consumer Financial Protection 
Bureau issued a preliminary 
study finding that mandatory 
arbitration deprives consumers 
of the right to effectively 
resolve disputes they have with 
corporations. Those findings 
could lead to consumer-friendly 
rulemaking. In the interim, 
it may be difficult to bring 
claims subject to arbitration as 
class actions, barring unique 
circumstances.

Although class action 
claimants now face more 
obstacles, we have found that 
trial courts recognize that some 
cases are best resolved through 
the class action procedure, 
and they continue to certify 
class actions and approve class 
settlements. For example, the 
Oregon federal district court 
recently certified a class action 
we filed on behalf of people 
diagnosed with autism who were 
members of an ERISA health 
benefit plan issued in Oregon 
by Providence health Plan. 
A.F. et al. v. Providence Health 
Plan, 3:13-cv-00776- SI (D. Or.). 
We also settled a class action 
recently on behalf of health care 
providers for $11.3 million. In 
Chehalem Physical Therapy v. 
Coventry, 3:09-cv-00320-hu (D. 
Or.), our clients alleged that a 
Preferred Provider Organization 
improperly calculated deductions 
for reimbursement of healthcare 
services. The court certified an 
injunctive class, and the case 
settled shortly before trial. 
In Arnett v. Bank of America, 
3:11-cv-1372-SI (D. Or.), we 
represented consumers alleging 
that the “force-placed” flood 
insurance the servicer required 
them to purchase was a scheme 
to benefit the servicer. After 
certification, the case settled for 
$31 million.

These cases show that, 
used with care, the class action 
remains an effective mechanism 
for obtaining relief for large 
groups of consumers.

Steve Larson is a shareholder 
with Stoll Berne. He spearheads 
the firm’s class action litigation 
practice.


